EMPLOYER STATUS DETERMINATION
National Railway System, Inc.

This is the final determnation of the Railroad Retirenent Board
concerning the status of National Railway System Inc. (NRSI) (BA
No. 9743) as an enployer under the Railroad Retirenment Act (45
US C 8231 et seq.) (RRA) and the Railroad Unenpl oynent | nsurance
Act (45 U.S.C. 8351 et seq.) (RUA).

Procedural History

NRSI was held to have becone an enpl oyer under the Acts effective
August 1, 1989, in Legal Opinion L-90-63. In a letter dated
June 21, 1990, NRSI requested reconsideration of t hat
det er m nati on. On July 31, 1990, the Board's Deputy GCeneral
Counsel issued a decision on reconsideration in Legal Qpinion L-90-
119, wherein he upheld his initial determ nation. On August 29,
1990, NRSI appealed to the Board. The Board stayed issuing a
deci sion on NRSI's appeal, pending the outcone in the case of Union
Pacific Corporation v. United States, 5 F.3d 523 (Fed. Cr. 1993).

Di scussi on

The evidence shows that NRSI is a hol ding conpany which owns two
subsidiary railroads: (1) Denver Railway, Inc. (BA No.4781) and (2)
Fore River Railway Conpany, Inc. (BA No.3116). NRSI al so owned
Council|l Bluffs and Gtumwa Railway, Inc. (BA No.4782), which was a
covered rail carrier enployer under the Acts from August 1, 1989
until May 17, 1991.

Section 1(a) of the RRA defines "enployer"” to include:

(i) any express conpany, sleeping car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(ii) any conpany which is directly or indirectly
owned or controlled by, or under conmon control wth, one
or nore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms any service (except trucking service, casual
service, and the casual operation of equipnment or
facilities) in connection wth the transportation of
passengers or property by railroad, or the receipt,
delivery, elevation, transfer in transit, refrigeration
or icing, storage, or handling of property transported by
railroad. [45 U.S.C. 8231(a)(1)(i) and (ii)].

Section 1 of the RUA (45 U S. C. 8351) and section 3231 of the
Railroad Retirenment Tax Act (RRTA) (26 U. S.C. 83231) contain



essentially the sanme definition.

NRSI is not a carrier by railroad within the nmeaning of section
1(a)(i) of the RRA. Accordingly, it would be a covered enpl oyer

National Railway System, Inc.

only if it falls within section 1(a)(ii) of the Act. A recent
decision of the United States Court of Appeals for the Federal
Circuit regarding a claimfor refund of taxes under the RRTA held
that a parent corporation which owns a rail carrier subsidiary is
not under common control with the subsidiary within the neani ng of
83231. Union Pacific Corporation v. United States, 5 F.3d 523 (Fed
Cr. 1993).

The facts in the Union Pacific case are indistinguishable from
those presented by NRSI. Accordingly, a ngjority the Board finds
that National Railway System Inc. is not and has never been an
enpl oyer covered by the RRA and the RU A because it is not under
comon control with its rail carrier subsidiaries.

den L. Bower

V. M Speakman, Jr. (D ssenting)

Jerone F. Kever
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TO: The Board

FROM: Gener al Counsel

SUBJECT: National Railway System Inc.

Enpl oyer St at us
Attached is a draft determ nation that the above entity is not a
covered enployer. It is our opinion that the recent decision in

Union Pacific Corporation v. United States under the Railroad

Retirenent Tax Act conpels a determ nation that the above conpany
is not under common control with its rail carrier subsidiaries and

is therefore not a covered enpl oyer.

Cat heri ne C. Cook
At t achment
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